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Re: Enforcement Discretion for State GHG Tailoring Rule Provisions
To Whom It May Concern:

On October 15, 2014, the New York State Department of Environmental
Conservation (Department) issued a letter exercising its authority to utilize enforcement
discretion with respect to certain provisions of 6 NYCRR Parts 201 and 231 relating to
the regulation of greenhouse gas (GHG) emissions (the “2014 ED Letter”). This is to
advise you that, subject to the terms set forth in this letter, the Department continues to
exercise its authority to utilize enforcement discretion with respect to such provisions.

As discussed in the 2014 ED Letter, the U.S. Supreme Court issued a decision in
Utility Air Requlatory Group v. EPA, 124 S. Ct. 2427 (2014) ("UARG"), holding that the
U.S. Environmental Protection Agency (EPA) may not treat GHGs as an air pollutant for
purposes of determining whether a source is required to obtain a Prevention of
Significant Deterioration (PSD) or Title V permit under the Clean Air Act. The Court also
held that, for a source that is otherwise required to obtain a PSD permit based on its
emissions of non-GHG pollutants, EPA couid continue to require limitations on GHG
emissions based on the application of Best Available Control Technology (BACT).

As anticipated by the Department in the 2014 ED Letter, following the Supreme
Court’s decision, subsequent legal action in the D.C. Circuit Court of Appeals and by
EPA has clarified some outstanding issues. First, EPA issued additional guidance
regarding its treatment of so-called “Step 2" sources (also known as “GHG-only”
sources), which are those sources that were classified as “major” solely on the basis of
GHG emissions.! Second, the D.C. Circuit Court of Appeals issued an amended
judgment vacating certain PSD and Title V regulations to the extent that they require a
source to obtain a PSD or Title V permit solely because the source emits or has the
potential to emit GHGs above the applicable major source thresholds.2 Finally,

! See Next Steps for Addressing EPA-Issued Step 2 Prevention of Significant Deterioration Greenhouse
Gas Permits and Associated Requirements, Dec. 19, 2014, available at;
https://www.epa.gov/sites/production/files/2015-12/documenis/step2permitrescissionmemofinal_12-19-
14.pdf, see also No Action Assurance Regarding EPA-Issued Step 2 Prevention of Significant
Deterioration Permits and Related Title V Requirements Following Utility Air Regulatory Group v.
Environmental Protection Agency, Dec. 19, 2014, available at:
https:/iwww.epa.gov/sites/production/files/2015-
12/documents/oecanoactionassurancememo_december192014 pdf.

2 Coalition for Responsible Requ!atlon inc. v. EPA, Nos. 09-1322, 10-073, 10-1092 and 10-1167 (D.C.

Cir. Apr. 10, 2015}
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